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DECISION AND ORDER

The parties move for approval of a settlement of  a violation that

created a serious hazard of death or disabling injury  in the event of

a fire on the beltway in question. It was clearly an  unwarrantable

failure violation and in view of respondent's history  of prior violations

of the standard in question and its overall incidence  of injury rate the
violation merits a more severe penalty than the reduced($400 from $750)
penalty proposed for settlement.

On the other hand, the Commission has admonished its trial judges
to adopt a "wise" rather than a "zealous" attitude toward enforcement
of the Mine Safety Law. This translates as a "soft" rather than a
"tough" policy of enforcement.

Respondent, of course, is tough, very tough. Knowing respondent as
well as I do and knowing what this record reflects as to its attitude
toward compliance, I think the settlement proposed is too low.  The
assessment office also thought it too low and I have little doubt MSHA
would think it too low. But the Solicitor who speaks for the Secretary,
rather than MSHA, thinks the penalty proposed is appropriate because the
violation was more or less a run-of-the-mine type of violation. Further-
more, knowing the Commission as I do, I think the Commission, after
consulting with the Solicitor, would not think it too low. That is
what is known in some circles as "wise" enforcement. Thus, whether the
penalty will deter future violations and ensure voluntary compliance
seems almost immaterial.

2637award   for   back pay,   interest,    as   well   as   all   costs   and   expenses.
